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MVEMORANDUM OPI NI ON

CHI ECHI, Judge: This case is before the Court on respon-
dent’s notion for summary judgnent (respondent’s notion). W
shal | grant respondent’s notion.

Backgr ound

The record establishes and/or the parties do not dispute the

fol | ow ng.
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Petitioner resided in Dubuque, |lowa (Dubuque), at the tine
he filed the petition in this case.

On April 2, 2003, petitioner filed a Federal incone tax
(it nconme tax) return for his taxable year 2001 (2001 incone tax
return). In his 2001 inconme tax return, petitioner showed incone
tax due of $6,036, which he did not pay when he filed that
return.

At a tinme not disclosed by the record, respondent determ ned
that petitioner made a mathematical error in his 2001 i ncone tax
return. Respondent corrected that mathematical error, which
resulted in a reduction of the incone tax due of $6,036 shown in
that return. The correct anmount of inconme tax that petitioner
shoul d have shown due in that return is $5, 736.

On May 12, 2003, respondent assessed the correct anmount of
i ncone tax due of $5,736 that petitioner should have shown in his
2001 inconme tax return, additions to tax under section
6651(a)(1)! and (2) of $1,290.60 and $372. 84, respectively, and
interest as provided by law.? (W shall refer to any such unpaid
assessed anobunts with respect to petitioner’s taxable year 2001,

as well as interest provided by |aw accrued after May 12, 2003,

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines. Al Rule references are to the Tax
Court Rules of Practice and Procedure.

2Respondent credited respective refunds of $661.06 and
$109. 45 due to petitioner fromcertain other taxable years
against the liability for petitioner’s taxable year 2001.
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as petitioner’s unpaid 2001 incone tax liability.)

Respondent issued to petitioner the notice and demand for
paynment required by section 6303(a) with respect to petitioner’s
unpaid 2001 incone tax liability.

On April 15, 2003, petitioner filed an incone tax return for
hi s taxable year 2002 (2002 inconme tax return). In his 2002
income tax return, petitioner showed tax due of $244, which he
did not pay when he filed that return.

On May 19, 2003, respondent assessed the incone tax due of
$244 shown in petitioner’s 2002 incone tax return, an addition to
tax under section 6651(a)(2) of $2.44, and interest as provided
by law. (W shall refer to any such unpaid assessed anmobunts with
respect to petitioner’s taxable year 2002, as well as interest
provi ded by | aw accrued after May 19, 2003, as petitioner’s
unpaid 2002 incone tax liability.)

Respondent issued to petitioner the notice and demand for
paynment required by section 6303(a) with respect to petitioner’s
unpai d 2002 incone tax liability.

On Cctober 7, 2004, respondent filed a notice of Federal tax
lien with respect to petitioner’s unpaid 2001 i nconme tax liabil-
ity and petitioner’s unpaid 2002 incone tax liability.

On Cctober 8, 2004, respondent issued to petitioner a notice
of Federal tax lien filing and your right to a hearing (notice of

tax lien) with respect to petitioner’s unpaid 2001 i ncone tax
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l[iability and petitioner’s unpaid 2002 incone tax liability.

On Novenber 8, 2004, petitioner’s authorized representative
mai | ed to respondent Form 12153, Request for a Collection Due
Process Hearing (petitioner’s Form 12153), and requested a
hearing with respondent’s Appeals Ofice (Appeals Ofice). 1In
that form petitioner’s authorized representative indicated
di sagreenment with the notice of tax lien® and stated: “The
tax payer [sic] believes he should be given the opportunity to
work out a fair paynment plan or settlenent as he is unable to pay
said taxes in full.”

On March 1, 2005, a settlenent officer with the Appeals
Ofice (settlenent officer) sent a letter (settlenent officer’s
March 1, 2005 letter) to petitioner with respect to petitioner’s
Form 12153. In that letter, the settlement officer stated in

pertinent part:

3In petitioner’s Form 12153, petitioner’s authorized repre-
sentative indicated di sagreenment wwth not only the notice of tax
lien that respondent issued to petitioner but also a notice of
intent to levy and your right to a hearing (notice of intent to
| evy) that respondent issued to petitioner. |In this connection,
the record indicates that on Aug. 2, 2004, respondent issued a
notice of intent to levy with respect to petitioner’s taxable
year 2001. Petitioner’s authorized representative did not nai
Form 12153 with respect to that notice of intent to |levy until
Nov. 2, 2004, which was nore than 30 days after the date on which
respondent issued that notice. As discussed below, the notice of
determ nation concerning collection action(s) under section 6320
and/ or 6330 (notice of determ nation) addresses only the notice
of tax lien and nakes no determ nation with respect to the notice
of intent to levy issued with respect to petitioner’s taxable
year 2001
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| have schedul ed a tel ephone conference on April 14,
2005 at 1:00 PM | will call your representative at

* * * the nunber you indicated on your CDP request. If
this time is not convenient, the phone nunber has
changed, or you prefer a face-to-face conference or a
hearing by correspondence, please |let nme know within
fourteen (14) days.

* * * * * * *
During the hearing, | nust consider:

. Whet her the RS net all the requirenents of
any applicable law or adm nistrative proce-
dure.

. Rel evant issues you Wi sh to discuss. These

can i ncl ude:

1. Collection alternatives to the
lien. These could include ful
paynment of the liability, or, if
you qualify: installnment agreenent,
of fer in conprom se or tenporary
del ay of collection action,

2. Chal | enges to the appropri at eness
of collection action. For exanple,
bankruptcy may i npact appropri ate-
ness. W will determne if the
Notice of Federal Tax Lien filing
was appropriate, and whet her you
qualify for a lien w thdrawal or
other lien option.

3. Spousal defenses.

4. Whet her you owe the tax, but only
if you have not otherw se had an
opportunity to dispute it with
Appeal s.

. The bal ance between the need for efficient
tax collection and your legitimte concern
that the collection action be no nore intru-
sive than necessary.

* * * * * * *
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Qur records indicate that you may have sone business
tax returns that you are required to file. No Forns
941 have been filed for 2002, although you did file
Form 940 for that year reporting wages. |In 2003, you
filed Fornms 941 for only the first and second quarters,
and did not file Form 940 for the year. Neither were
any further Fornms 941 filed for the third quarter of
2003 or any quarters thereafter.

Before alternatives to the Federal Tax Lien may be
consi dered, except for full payment, you nust be in
full conpliance with all filing and paynment require-
ment s, including any business returns for which you are
Iiable.

Accordingly, you nmust file all delinquent tax returns
and bring all delinquent paynments up to date, including
any required Estimted Inconme Tax Paynents. Additional
time will not be extended to file delinquent returns or
make del i nquent paynents, so that collection alterna-
tives may be consi dered.

Assum ng that you will be in full conpliance, | enclose
a Collection Informati on Statenent that you should
conplete and return to ny office, if you are unable to
pay the amount due in full. This information wll be
used to determ ne how the tax can be paid, and to
consider alternatives to the proposed lien and | evy.

Pl ease note supporting docunentation requested in each
section.

Pl ease send nme the itens above within fourteen (14)

days fromthe date of this letter. | cannot consider

collection alternatives in your hearing w thout the

i nformati on requested above. [Reproduced literally.]

On March 16, 2005, the settlenment officer sent petitioner a
| etter rescheduling the tel ephonic conference fromApril 14 to
May 3, 2005.

On March 16, 2005, petitioner’s authorized representative

sent a letter to the settlenent officer (petitioner’s March 16,
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2005 letter). Petitioner’s authorized representative encl osed
with that letter (1) conpleted Form 433-A, Collection Information
Statenment for Wage Earners and Sel f - Enpl oyed I ndi vidual s (Form
433-A), dated March 15, 2005 (petitioner’s March 15, 2005 Form
433-A); (2) a copy of conpleted Form 433- A dated Septenber 16,
2003, that petitioner had previously sent to respondent;
(3) conpl eted Form 940, Enpl oyer’s Annual Federal Unenpl oynent
(FUTA) Tax Return (Form 940), for his taxable year 2003; and
(4) copies of (a) an exchange of correspondence during the sunmer
of 2003 that included letters between petitioner’s authorized
representative and a revenue officer with respondent’s collection
division and (b) petitioner’s conpleted Form 656, O fer in
Conprom se (offer-in-conprom se), dated Septenber 16, 2003, that
petitioner had previously sent to respondent.

Petitioner’s March 15, 2005 Form 433-A contai ned several
sections identified as sections 1 through 9. 1In section 5 of
that form petitioner indicated that he nmai ntained a checking
account that had a bal ance of $350. |In sections 5 and 6 of
petitioner’s March 15, 2005 Form 433-A, petitioner provided the
responses indicated to the foll owm ng questions:

16. LIFE INSURANCE. Do you have life insurance with a
cash value? ® No 0O Yes

* * * * * * *

17a. Are there any garnishnments agai nst your wages?
® No O Yes



* * * * * * *

17b. Are there any judgnents against you? O No & Yes

* * * * * * *

17e. In the past 10 years did you transfer any assets
out of your nane for less than their actual val ue?
® No O Yes

* * * * * * *

17f. Do you anticipate any increase in household incone
in the next two years? ® No 0O Yes

* * * * * * *

179. Are you a beneficiary of a trust or estate?
X No O Yes

* * * * * * *

17h. Are you a participant in a profit sharing plan?
® No O Yes

In section 7 of petitioner’s March 15, 2005 Form 433-A,
petitioner indicated that he owed (1) a 1991 Cadillac val ued at
$1,500, (2) “Furniture/ Personal Effects” valued at $1, 000,

(3) inventory valued at $15,000 with respect to which there was
an $8, 000 out standi ng | oan bal ance, and (4)(a) a one-half inter-
est in a duplex on University Avenue in Dubuque (University
Avenue property) valued at $40,000 and (b) a one-half interest in
a duplex on Wlson Street in Dubuque (WIson Street property)

val ued at $40,000. (W shall refer collectively to the Univer-
sity Avenue property and the WIlson Street property as the real
properties.) According to petitioner’s March 15, 2005 Form 433-

A, petitioner had borrowed $50,000 fromhis brother with respect



to one of the real properties.

In section 8 of petitioner’s March 15, 2005 Form 433-A,
petitioner indicated that he owned various accounts and/or notes
receivable with a total anobunt due of $3, 000.

In section 9 of petitioner’s March 15, 2005 Form 433-A,
petitioner listed various incone itens and various |living expense
itens. Wth respect to the incone itens listed in that section,
petitioner indicated that he had total nonthly incone of $1,010
consi sting of $500 of monthly net income from business and $510
of nonthly net rental incone. Wth respect to the expense itens
listed in section 9 of petitioner’s March 15, 2005 Form 433-A,
petitioner indicated that he had total nonthly |iving expenses of
$1, 128 consisting of $393 of nonthly expenses for food, clothing,
housekeepi ng supplies, and personal care products, $400 of
nmont hl y expenses for housing and utilities, $200 of nonthly
expenses for transportation, $35 of nmonthly expenses for taxes,
and $100 of other unidentified nonthly expenses.

On March 21, 2005, in response to petitioner’s March 16,
2005 letter, the settlenent officer sent a letter to petitioner’s
aut hori zed representative (settlenment officer’s March 21, 2005
letter). In that letter, the settlenment officer stated in
pertinent part:

In response to your March 16, 2005 letter, this wll

advi se you that | received and processed Form 940 and

the related remttance for Anerican Ofice Equi pnent
[ petitioner’s business]. However, our records indicate
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that M. Motz still has a Form 941 filing requirenent
for sone portion of cal endar year 2002, since the Form
940 that he filed for that year reports $5,460.00 in

t axabl e wages for unenpl oynent purposes. Also, your
letter to Revenue Oficer * * * dated April 1, 2003
confirnms that wages were paid to an enpl oyee naned

* * * that were not reported on Fornms 941 or W3.

Accordingly, M. Motz has to file Forn(s) 941 that

reflect the wages he actually paid in 2002, whether

nore or |less than the amount set forth above. | am
sure you are aware that wages of part tine enpl oyees
are fully taxable for federal purposes.

| have determ ned that M. Motz actually submtted two
of fers, one on June 19, 2003, and a second on Septenber
22, 2003. Records indicate that both were returned
shortly after subm ssion due to |lack of filing conpli -
ance, and/or failure to maintain currency on busi ness
filings and paynent for two consecutive quarters prior
to the quarter in which the offer was subm tted.

Hence, there is no offer currently pending. Until M.
Moot z beconmes fully conpliant wwth all filing and
paynment requirenments, he is not eligible to have an

of fer consi dered.

In that regard, please advise whether or not M. Mootz

is required to make Estimated | nconme Tax Paynments for

2005 based on his current inconme, and provide a copy of

his 2004 Form 1040. Please submt this information no

|ater than five days before our conference that | had

to reschedule to May 3, 2005. [Reproduced literally.]

On April 11, 2005, in response to the settlenment officer’s
March 21, 2005 letter, petitioner’s authorized representative
sent to the settlenent officer (1) a copy of petitioner’s inconme
tax return for his taxable year 2004; (2) Form 941, Enployer’s
Quarterly Federal Tax Return, for each quarter of taxable year
2002; and (3) information relating to petitioner’s estimted tax

paynments for his taxable year 2005.
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On May 3, 2005, the settlenent officer held a tel ephonic
conference with petitioner’s authorized representative (My 3,
2005 conference). During that conference, the settlenent officer
asked petitioner’s authorized representative questions about sone
of the answers in petitioner’s March 15, 2005 Form 433-A, includ-
i ng whet her the $40, 000 val ue shown for each of the real proper-
ties represented petitioner’s one-half interest in each such
property and the purpose for which petitioner had borrowed
$50,000 fromhis brother. The only question that petitioner’s
aut hori zed representative was able to answer was with respect to
t he $40, 000 val ue shown in petitioner’s March 15, 2005 Form 433-
A. In response to that question, petitioner’s authorized repre-
sentative informed the settlement officer that he believed that
t he $40, 000 shown in that formrepresented the value of peti-
tioner’s one-half interest in each of the real properties.
Petitioner’s authorized representative told the settl enent
officer that he would obtain frompetitioner answers to the
remai ni ng questions that the settlenment officer asked. Peti-
tioner’s authorized representative also inforned the settl enent
officer during the May 3, 2005 conference that he was aware of
one pendi ng judgnment agai nst petitioner,* that petitioner had

recei ved $100, 000 fromhis nmother to pay personal living ex-

“As di scussed below, petitioner’s authorized representative
| ater advised the settlement officer that the pendi ng judgnent
was in the anount of $12, 000.
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penses, and that petitioner did not have any borrow ng potential.

During the May 3, 2005 conference, the settlenent officer
and petitioner’s authorized representative al so discussed coll ec-
tion alternatives. The settlenent officer indicated that it did
not appear that petitioner had sufficient inconme to fund an
i nstall ment agreenent and that an offer-in-conprom se m ght be
the best alternative. Petitioner’s authorized representative
infornmed the settlenent officer that petitioner intended to ask
his nother for a loan in order to fund any offer-in-conprom se,
but that he was uncertain whether petitioner’s nother would be
wlling to do so. Petitioner’s authorized representative agreed
to contact the settlenment officer by no later than May 20, 2005,
as to whether petitioner intended to submt an offer-in-conpro-
m se.

On May 5, 2005, petitioner’s authorized representative sent
a letter to the settlenent officer (May 5, 2005 letter). In that
letter, petitioner’s authorized representative stated in perti-
nent part:

| had a long talk with M. Motz today. * * *

Encl osed are copies of the signed four (4) 941s for

2002. He indicates he filed them w thout paynent, in
late April.

* * * * * * *

As to judgnents, there is a 2001/2002 Di scover Card
judgnent in Dubuque County Small C ainms Court of about
$6, 000. 00 and a 2000 judgnent by Tri-State Adjustnent
for about $250.00. He also is currently being sued for



- 13 -

about $12, 000.00 by Asset Acceptance Corp in Dubuque
County District Court. The matter is pending.

As to the two rental units on University Avenue and

Wl son Street, he owmns a one half (3 interest with his
brother, Mchael. M chael has over $100, 000.00 comi ng
for his investnment in the purchases and inprovenents.
However, there is no note and nortgage. Wiile there
hasn’t been a recent appraisal of the properties, it
appears M. Motz's one half interest could be

$50, 000. 00 or so for each. |If the two properties were
sold for a total of $200,000.00, it appears M chael
could be entitled to the full purchases price.

M. Mootz indicates he owes his nother about

$120, 000.00. There is no note or nortgage. M. Mootz
has four brothers and it is highly unlikely he would

i nherit anything from his nother.

M. Motz indicates that he has not had any enpl oyees
since the period he reported having an enpl oyee.

M. Motz had originally made a lunp sumoffer to the

| RS of $10,000.00. He intended to borrow said sum from
a relative as he would be unable to borrow noney from
conventional sources. After he nade the offer I.R S.
apparently received $2,000.00 for the State of |owa,
forfeiting his $2,000.00 state sales tax bond. He
shoul d be given credit for said sumon his offer of
conprom se. [Reproduced literally.]

On June 17, 2005, the settlenent officer reviewed the
information that petitioner’s authorized representative submtted
in his May 5, 2005 letter. After that review, the settlenent
of ficer made the follow ng pertinent entries in his “Case Activ-
ity Records”:

RE equity is estimated at $50K apiece in ea of rental

properties, altho POA says that TP owes substantia

suns to both brother and nother, neither of whom have

notes or nortgages to secure their debts. Thus, TP

| egal | y has about $100K equity in these properties, so

an offer is out of the question. * * * Liens are filed
on basically all I M and BMF accounts at this tinme, so
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woul d precede any subsequent judgnents, and may be
ahead of those already on file * * * [Reproduced liter-

ally.]

The settlenment officer also concluded that petitioner did not
have sufficient incone to fund an install nment agreenent.

On June 20, 2005, in response to the settlenent officer’s
requests in the settlenent officer’s March 21, 2005 letter
petitioner’s authorized representative nmailed to the settl enent
of ficer copies of (1) petitioner’s check in paynent of estinated
tax due on April 15, 2005, and Form 1040-ES, Paynent Voucher 1
for petitioner’s taxable year 2005 and (2) a bill fromthe
I nternal Revenue Service (IRS) that appears to relate to peti-
tioner’s Federal tax liability for 2004 and a check signed by
petitioner in paynent of that bill.

On June 22, 2005, the settlenent officer held a tel ephonic
conference with petitioner’s authorized representative (June 22,
2005 conference). During that conference, petitioner’s autho-
rized representative agreed that petitioner was unable to fund an
instal |l ment agreenent. The settlenent officer indicated that an
of fer-in-conprom se woul d probably not be accepted because of
petitioner’s equity in the real properties. Nonetheless, peti-
tioner’s authorized representative indicated that petitioner
still wished to submt an offer-in-conprom se.

On June 22, 2005, the settlenent officer sent to peti-

tioner’s authorized representative the materials needed for
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petitioner to submt an offer-in-conprom se and requested that
petitioner return any such offer directly to the settl enent
officer by no later than July 6, 2005.

On June 29, 2005, petitioner’s authorized representative
sent a letter to the settlenent officer (June 29, 2005 letter).
In that letter, petitioner’s authorized representative stated in
pertinent part:

Encl osed is M. Motz’'s signed Ofer In Conpromse and

M. Mootz's check for $150.00 for the processing fee.

Since Wayne originally attenpted to settle this matter

in 2003, he has nade substantial paynents to the |.R S.

As to Wayne's interest in the two parcels of rea

estate, it should be noted he only owmms a one half (9

interest. Arguably, the value of an undivided one half

(3 interest to a third party would be limted at best.

VWiile his brother owns the other one half interest,

Wayne al so owes him a substantial sumfor expenses,

etc. paid by his brother in connection with the real

estate. Wiile this sumhas not been quantified by a

note and/ or nortgage Wayne contends it is a |egal

obligation. [Reproduced literally.]

Petitioner’s authorized representative submtted with his
June 29, 2005 letter petitioner’s offer-in-conprom se dated June
28, 2005 (petitioner’s June 28, 2005 offer-in-conpromse).® 1In
itemb5 of petitioner’s June 28, 2005 offer-in-conprom se, peti-
tioner provided the responses indicated to the foll ow ng ques-

tions:

°The copy of petitioner’s June 28, 2005 offer-in-conprom se
that is in the record does not appear to be conplete. Item38
appears to be m ssing.
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ltem5 —To: Conmmi ssi oner of Internal Revenue Ser -
Vi ce

/W * * * submt this offer to conprom se the tax

l[iabilities plus any interest, penalties, additions
to tax, and additional amounts required by |aw (tax
ltability) for the tax type and period marked bel ow

* * %

® 1040/1120 Incone Tax —Year(s) 2000 to 2002, in-
cl usive

® 941 Enployer’s Quarterly Federal Tax Return —
Quarterly period(s) 1998 to 2001, inclusive

® 940 Enpl oyer’s Annual Federal Unenpl oynent (FUTA)
Tax Return —Year(s) 1998 to 2001, inclusive!®

In itens 6 and 7 of petitioner’s June 28, 2005 offer-in-
conprom se, petitioner provided the responses indicated to the

foll om ng questi ons:

ltem6 —I/We submt this offer for the reason(s)

checked bel ow.

O Doubt as to Liability —“1 do not believe | owe
this tax.” You nust include a detail ed expl ana-

tion of the reason(s) why you believe you do not
owe the tax in Item 9.

® Doubt as to Collectibility —*1 have insufficient
assets and incone to pay the full anmount.” You
must include a conplete Collection Information
Statenent, Form 433- A and/or Form 433-B.

Iln item5 of petitioner’s June 28, 2005 offer-in-conpro-
m se, petitioner offered to conprom se his respective Federal tax
liabilities for certain taxable years that the settlenent officer
did not show as petitioner’s liabilities in his “Rejection or
W t hdrawal Menorandun? di scussed infra note 7. In addition, as
al so discussed infra note 7, in his “Rejection or Wthdrawal
Menor andunt, the settlenent officer showed as petitioner’s
liabilities his respective Federal tax liabilities for certain
taxabl e years that petitioner did not offer to conpronmise in item
5 of petitioner’s June 28, 2005 offer-in-conprom se.
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0 Effective Tax Adm nistration —“|I owe this anpunt
and have sufficient assets to pay the full anount,
but due to nmy exceptional circunstances, requiring
full paynent woul d cause an econom ¢ hardship or
woul d be unfair and inequitable.” You nust in-
clude a conplete Collection Informati on Statenent,
Form 433- A and/ or Form 433B and conplete Item?9

ltem 7

|/We offer to pay $ 10, 000.00 (nust be nore than
zero). Conplete item 10 to explain where you wl|
obtain the funds to make this offer.

Check only one of the foll ow ng:

O Cash Ofer (Ofered amount will be paid in 90 days
or less.)

0O Short-Term Deferred Paynent Offer (O fered anount
paid in MORE than 90 days but within 24 nonths
fromwitten notice of acceptance of the offer.)

* * * * * * *

O Deferred Paynent Ofer (Ofered amount wll be
paid over the remaining Iife of the collection
statute.)

$3,000.00 within 90 days * * * fromwitten notice of
acceptance of the offer; and

beginning in the first nonth after witten notice of
acceptance of the offer $200.00 on the 4th day of
each nmonth for a total of 35 nonths.
In itens 9 and 10 of petitioner’s June 28, 2005 offer-in-conpro-
m se, petitioner provided the responses indicated to the follow

i ng questions:
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Item 9 —Expl anation of G rcunstances

| amrequesting an offer in conprom se for the rea-
son(s) listed bel ow

Not e: I f you are requesting conprom se based on
doubt as to liability, explain why you
don’t believe you owe the tax. |[|f you be-

i eve you have special circunstances af-
fecting your ability to fully pay the
anount due, explain your situation. You
may attach additional sheets if necessary.

| amfinancially unable to make paynents. See ny
financial information provided to |I.R S.

ltem 10 —Source of Funds

|/we shall obtain the funds to nake this offer from
the foll owm ng source(s):

Loan fromrel atives

On August 22, 2005, the settlenent officer sent a letter to
petitioner. In that letter, the settlenent officer stated in
pertinent part:

| have forwarded your Ofer in Conpromi se to an offer

exam ner for investigation. You may be contacted in

the near future concerning any additional information

necessary to eval uate your offer.

When the conpleted investigation is returned to ny

office, I wll advise you as to the examner’s recom
mendati on, and schedule a conference if appropriate to
di scuss the findings. |If your offer cannot be recom

nmended for acceptance, we will discuss other alterna-
tives to the proposed lien or levy. [Reproduced liter-

ally.]
On March 17, 2006, the settlenment officer sent a letter to

petitioner. In that letter, the settlenment officer stated in



pertinent part:

| have received the results of investigation of your
Ofer in Conprom se. The exam ner’s recomendati on was
that the offer should not be accepted because Net
Real i zabl e Equity in assets is substantially greater
than the anobunt you offered as set forth bel ow

ASSET/ EQUI TY TABLE

OFFER DEPCSI T - 0-
CASH BK ACCTS 100
LI FE I NS - 0-
PENS/ | RA/ 401( k) - 0-
REAL PROP (2) 85, 400
PERS PROP - 0-
TOOLS/ EQUP - 0-
1991 CADI LLAC 1, 000
1993 GVC 2,000
BUS | NVENTORY 29, 608
ACCTS REC 3, 500
TOTAL 121, 608

| f you wish to appeal the exam ner’s findings, please
submt information no later than March 31, 2006 to show
the areas of disagreenent and I will schedule a confer-
ence to discuss the examner’s findings and any addi -
tional information you submt.

I f the offer cannot be recomended for acceptance, we

w Il discuss other collection alternatives. [Repro-

duced literally.]

On March 29, 2006, petitioner sent a letter to the settle-
ment officer (petitioner’s March 29, 2006 letter). In that
letter, petitioner stated in pertinent part:

| have worked with you and your people for the past

four years. |In that tine you have | evied agai nst ne

and taken about $3,000 dollars. Also | have paid over
$3,000 dollars in legal fees. Fromthe very start your
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people told nme we could work out a reasonabl e conpro-
m se. Now you refuse ny offer. * * *

* * * * * * *

The property you have listed was paid for solely by ny
br ot her .

My inventory is very dated * * *

In view of these events , | do not feel | was treated
fairly. [Reproduced literally.]

Petitioner did not provide any docunents or other information
corroborating the contentions advanced in petitioner’s March 29,
2006 letter that petitioner’s brother paid for the real proper-
ties and that petitioner’s inventory was “very dated”.

On March 30, 2006, the settlenment officer tel ephoned (March
30, 2006 tel ephone call) petitioner’s authorized representative
and informed him (1) that petitioner’s June 28, 2005 offer-in-
conprom se of $10, 000 was not adequate and woul d not be accepted
to resolve the various Federal tax liabilities of petitioner for
vari ous taxable years, including petitioner’s unpaid 2001 incone

tax liability and petitioner’s unpaid 2002 incone tax liability,”’

"The “Rejection or Wthdrawal Menorandunf dated Mar. 30,
2006, that the settlenment officer prepared with respect to
petitioner’s June 28, 2005 offer-in-conprom se showed t hat
petitioner had total outstanding Federal tax liabilities of
$48, 183. 10. The “Appeals Transmttal and Case Meno” dated Apr.
19, 2006, that the settlenment officer prepared with respect to
that offer-in-conprom se showed that petitioner had total out-
standi ng Federal tax liabilities of $32,449. The Court is unable
to reconcile the difference between the respective outstanding
Federal tax liabilities shown in the settlenment officer’s “Rejec-
tion or Wthdrawal Menoranduni and the settlement officer’s

(continued. . .)
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(2) that it appeared that the case should be returned to respon-
dent’s collection division, and (3) that he would be closing the
case. During the March 30, 2006 tel ephone call, petitioner’s
aut hori zed representative told the settlenent officer that he had
previ ously advi sed petitioner that petitioner’s June 28, 2005
of fer-in-conprom se woul d probably not be accepted, but that
petitioner had no other way to discharge his outstandi ng Federal
tax liabilities.

The settlenment officer prepared a witten recommendati on
expl ai ning the reasons why he had concluded that petitioner’s
June 28, 2005 offer-in-conmprom se was not adequate and woul d not
be accepted to resolve petitioner’s Federal tax liabilities,

i ncluding petitioner’s unpaid 2001 incone tax liability and

(...continued)
“Appeal s Transmttal and Case Meno”.

As di scussed supra note 6, initem5 of petitioner’s June
28, 2005 offer-in-conprom se, petitioner offered to conprom se
his respective Federal tax liabilities for certain taxable years
that the settlenment officer did not show as petitioner’s liabili-
ties in his “Rejection or Wthdrawal Menorandunf. As also
di scussed supra note 6, in his “Rejection or Wthdrawal Menoran-
dunt, the settlenent officer showed as petitioner’s liabilities
his respective Federal tax liabilities for certain taxable years
that petitioner did not offer to conpromse initem5 of peti-
tioner’s June 28, 2005 offer-in-conprom se. W presune that, in
filing petitioner’s June 28, 2005 offer-in-conprom se, petitioner
was unaware of those other Federal tax liabilities and that the
settlenment officer concluded that they should have been incl uded
in petitioner’s June 28, 2005 offer-in-conprom se. See Internal
Revenue Manual (IRM 5.8.2.3.1(2) (“A taxpayer may submt an
of fer that does not include all outstanding liabilities. Prior
to accepting the offer, the Form 656 nust be anended to include
all outstanding tax liabilities.”).
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petitioner’s unpaid 2002 incone tax liability. |In that recomen-

dation, the settlement officer stated in pertinent part:

SUMVARY AND RECOMVENDATI ON

The taxpayer sought to conprom se, under authority of

| RC 7122, individual inconme and enpl oynent taxes shown
on the attachnent for the sum of $10,000.00, with
$3,000.00 to be paid within ninety days of notice of
accept ance, and $200.00 per nmonth for a termof 35
months. This, the taxpayer’s first offer, submtted in
connection with his Collection Due Process case, was
based solely on the basis of collectibility; effective
tax adm nistration or doubt as to liability was not an
i ssue.

| recomend that the offer be rejected, since a greater
anount than the amount offered appears to be collect-
i bl e.

BACKGROUND

M. Motz (59), an unnarried person, has been self

enpl oyed in office supply business for many years, with
enpl oynment tax deficiencies going back to 1997. He has
an unremar kabl e record of conpliance with filing and
paynment of enploynment taxes, which conprise the bul k of
the taxes at issue. He allegedly has had no enpl oyees
since m d-2003.

There are no mnor children in the hone, and no health
i ssues that would support an Effective Tax Adm nistra-
tion approach. He lives in a hone that he owmns with
his brother, each having a 50%interest. They also own
anot her parcel wth the sanme manner of ownership.

Al though M. Motz alleges that his brother |oaned him
the funds to obtain the 50% ownership interests, no
nort gages of record exist to nenorialize any such
arrangenent, so filed Notices of Federal Tax Lien enjoy
priority over the alleged unsecured debt and secure the
government’s interest in both properties.

DI SCUSSI ON AND ANALYSI S

The exam ner determ ned that the taxpayer had ability
to pay $132,828, with Net Realizable Equity of $121, 608
com ng from $85, 400 equity in real properties, along
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wi th business inventory, accounts receivable, vehicles
and cash on hand. Future income val ue was set at
$11, 220. 00.

The taxpayer was given opportunity to protest the
exam ner’s findings, but provided no additional infor-
mation to support reduction in the val ues assigned.

* * * * * * *

The exam ner determ ned future inconme val ue based on an
excess of $110. 00/ nonth, but failed to nake contingent
al l omances for health care or life insurance, both of
whi ch shoul d have been factored into necessary living
expenses. Since it was anticipated that the cost of
these itenms woul d exceed the $110. 00 projected excess
per nmonth, future incone value was elimnated as unre-
alistic for the taxpayer’s situation. * * *

The exam ner’s findings were shared and di scussed with
t he taxpayer’s representati ve, who advi sed that he had
related to the taxpayer that the offer would not be
acceptable due to his equity position in real property.
Based on the taxpayer’s |ack of a neaningful response
to these findings, | anticipate that he would be disin-
clined to withdraw the offer.

CONCLUSI ON

| recomend that the proposed rejection be sustained.
[ Reproduced literally.]

On April 17, 2006, respondent issued to petitioner a notice
of determnation with respect to petitioner’s unpaid 2001 i ncone
tax liability and petitioner’s unpaid 2002 inconme tax liability.
That notice stated in pertinent part:

Summary of Deternination

You submtted a tinely Coll ection Due Process Hearing
and a conference was held to discuss alternatives to
the filed Notice of Federal Tax Lien. As a result of
t hat conference, you submtted an O fer-in-Conprom se,
whi ch was investigated, but could not be recommended
for acceptance because you denonstrated ability to pay
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the bal ance due in full fromequity in assets.![8

Since the offer could not be recommended for accep-
tance, and you did not propose any other neans to
protect the governnent’s interest, the |lien cannot be
rel eased. Your case will be returned to Collection for
what ever actions they deem appropriate to collect the
tax, unless you exercise you right to judicial review
of our determ nation. |[Reproduced literally.]

An attachnment to the notice of determnation stated in pertinent
part:

BRI EF BACKGROUND

Notice of filing of the Notice of Federal Tax Lien was
sent Cctober 8, 2004, while your Collection Due Process
Hearing request was recei ved Novenber 8, 2004, within
the thirty-day tineframe set forth in Internal Revenue
Code Section 6320 for a tinmely hearing request.

A Col l ection Due Process Hearing was schedul ed for
April 14, 2005 by letter dated March 1, 2005. The

| etter advised you that you had to be up to date with
depositing, filing and paying all incone taxes before
collection alternatives could be considered. It also
requested that you submt a Collection Information
Statenent to assist in determning the proper course of
action.

Due to scheduling conflicts, the conference was re-
scheduled to May 3, 2005. Follow ng the conference,
after you filed all delinquent returns and brought
requi red paynents up to date, you submtted an O fer-
i n- Conprom se for consideration

8Al t hough the notice of deternmination related only to peti -
tioner’s unpaid 2001 incone tax liability and petitioner’s unpaid
2002 income tax liability, in making the determ nation to reject
petitioner’s June 28, 2005 offer-in-conprom se, that notice took
into account not only petitioner’s unpaid 2001 incone tax liabil-
ity and petitioner’s unpaid 2002 inconme tax liability but al so
ot her outstanding Federal tax liabilities of petitioner for his
t axabl e years 2001 and 2002 and certain other taxable years. See
supra notes 6 and 7.
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The offer was investigated, but found not to be accept-
abl e, since you have sufficient equity in real property
and ot her assets to pay the anount due in full. You
and your representative were advised of the findings
and given opportunity to provide additional information
concerning the value of the assets, but did not do so.
Therefore, your offer cannot be recommended for accep-
tance. No other collection alternatives were proposed
to resolve your tax obligations or secure the govern-
ment’s interest in lieu of the Notice of Federal Tax

Li en.

DI SCUSSI ON AND ANALYSI S

Transcripts and the case history verify that:

1) the taxes at i1ssue were assessed in accor-
dance with I RC Section 6201, and that notice
and demand for paynent was mailed to your
| ast known address tinely in accordance with
| RC Section 6303.

2) t here were bal ances due when the Coll ection
Due Process notice was issued, as required by
| RC Section 6322 and 6331(a), and that a |evy
source had been identified.

3) | RC 6320(a)(2) requires that taxpayers be
notified of filing of a Notice of Federal Tax
Lien within five days of the date it is
filed. The record shows that this notice was
issued tinmely in accordance with the | aw.

4) Col l ection Due Process Notice was sent by
certified mail, return receipt requested, to
your |ast known address, which is the sanme as
that on your request for hearing.

5) The Automated Collection staff attenpted to
resol ve your case, but was unable to do so.
Therefore, your file was forwarded to Appeal s
pronptly upon receipt of your hearing re-
quest .

6) i nternal account transaction codes were en-
tered to place your accounts in suspended
status pending the outcone of the due process
heari ng.
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7) The Settlenment O ficer in your case has had
no prior involvenent with you concerning the
tax periods at issue in this due process
heari ng, pursuant to requirenments of Interna
Revenue Code Section 6330.

| SSUES RAI SED BY THE TAXPAYER

1) that you should be given opportunity to work
out a fair paynent plan or settlenent, since you
were unable to pay the taxes in full.

Fi nding: Collection alternatives were consi dered,
i ncluding an Install nent Agreenent and an O fer-

i n-Conprom se. Your current limted i nconme does
not allow you to fund an acceptabl e Install nent
Agreenment. Your O fer-in-Conprom se could not be
accepted because you have nore equity in assets
than the anount of the tax due.

2) No other substantive issues were raised.

BALANCI NG THE NEED FOR EFFECTI VE COLLECTI ON OF THE TAX

WTH LEGQ TI MATE TAXPAYER CONCERN THAT COLLECTI ON AC

TIONS BE NO MORE | NTRUSI VE THAN NECESSARY

Filing of the Notice of Federal Tax Lien was clearly
intrusive, and has far-reachi ng adverse financi al
consequences, since it puts other creditors on notice
of your federal tax debt, and creates difficulties with
borrowi ng funds that may be necessary to provide for
basic health and welfare of the famly, or production

of

i ncome.

Therefore, it is the policy of the Internal Revenue
Service to provide taxpayers anple opportunity to
resolve their tax matters before a Notice of Federal
Tax Lien is filed, although a lien may be filed at any
tinme it is deened necessary to protect the governnent’s
i nterest.

The case file reveals that Internal Revenue Service had
mul ti pl e personal contacts with you concerni ng your
del i nquent taxes, but that such efforts did not result
in a nutually agreeable resolution to your tax problem
Therefore, lien filing was deened necessary.
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Appeal s has determned that filing of the Notice of

Federal Tax Lien was appropriate in your case, consid-

ering that you were not able to offer other nmeans to

protect the governnent’s interest in your assets.

Therefore, lien filing is considered to be the nost

efficient nethod to facilitate collection of the tax.

[ Reproduced literally.]
The notice of determ nation nmade no determ nation with respect to
the notice of intent to levy issued with respect to petitioner’s
t axabl e year 2001. See supra note 3. In petitioner’s anmended
petition, petitioner alleged: “I would |ike to work out a
paynment plan. | cannot raise enough capital to cover the entire
anount. | have worked with you and need a reasonable settle-
ment !”

Di scussi on

The Court may grant summary judgnent where there is no
genui ne issue of material fact and a decision nmay be rendered as

a matter of law. Rule 121(b); Sundstrand Corp. v. Conm ssioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th Gr. 1994). W
conclude that there are no genuine issues of material fact
regardi ng the questions raised in respondent’s notion.

Petitioner does not dispute the existence or the amount of
petitioner’s unpaid 2001 incone tax liability or petitioner’s
unpaid 2002 incone tax liability in the pleadings that he filed
in this case or in his response to respondent’s notion. Although
not altogether clear, petitioner appears to argue that respondent

abused respondent’s discretion in determning in the notice of
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determnation to reject petitioner’s June 28, 2005 offer-in-
conpronise.® As discussed above, in that offer-in-conprom se,
petitioner offered $10,000 to conpromnise Federal tax liabilities
totaling between $32,449 and $48, 183. 10. See supra note 7.

Were, as is the case here, the validity of the underlying
tax liability is not properly placed at issue, the Court wll
review the determ nation of the Comm ssioner of Internal Revenue

for abuse of discretion. See Seqgo v. Conm ssioner, 114 T.C 604,

610 (2000); Goza v. Conm ssioner, 114 T.C 176, 181-182 (2000).

Section 7122(a) authorizes the Secretary of the Treasury
(Secretary) to conprom se, inter alia, any civil case arising
under the internal revenue |laws. Section 7122(c) authorizes the
Secretary to prescribe guidelines for the officers and the
enpl oyees of the RS to determ ne whet her an offer-in-conprom se
i s adequate and should be accepted to resolve a dispute. The
regul ati ons promul gated under section 7122 set forth three
grounds for the conpromse of a liability: (1) Doubt as to
liability, (2) doubt as to collectibility, and (3) to pronote
effective tax admnistration. Sec. 301.7122-1(b), Proced. &
Adm n. Regs. The only ground that petitioner raised in peti-
tioner’s June 28, 2005 offer-in-conpronm se was doubt as to

collectibility.

°As di scussed above, during the June 22, 2005 conference,
petitioner’s authorized representative acknow edged that peti -
tioner was unable to fund an install ment agreenent.
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Doubt as to collectibility exists in any case where the
t axpayer’s assets and incone are less than the full anount of the
t axpayer’s assessed liability. Sec. 301.7122-1(b)(2), Proced. &
Adm n. Regs. Respondent has prescribed procedures that are to be
used to determ ne doubt as to collectibility in the regul ations
promul gated under section 7122, the IRM and Rev. Proc. 2003-71
2003-2 C. B. 517 (Revenue Procedure 2003-71).

Section 301.7122-1(c)(2)(i), Proced. & Adm n. Regs., pro-
vi des:

(1) A lowable Expenses.--A determ nation of doubt as to

collectibility will include a determnation of ability

to pay. In determning ability to pay, the Secretary

will permt taxpayers to retain sufficient funds to pay

basic living expenses. The determ nation of the anount

of such basic living expenses will be founded upon an

eval uation of the individual facts and circunstances
presented by the taxpayer’s case. * * *

Part 5.8.1.1.3 of the | RM provides:
5.8.1.1.3 Policy (09-01-2005)
(1) Policy Statenent P-5-100 states:

The Service will accept an offer in conprom se when it
is unlikely that the tax liability can be collected in
full and the anobunt offered reasonably reflects collec-
tion potential. An offer in conpromse is alegitimte
alternative to declaring a case currently not coll ect-
ible or to a protracted installnent agreenent. The
goal is to achieve collection of what is potentially
collectible at the earliest possible tinme and at the

| east cost to the Governnent.

In cases where an offer in conprom se appears to be a
vi able solution to a tax delinquency, the Service

enpl oyee assigned the case will discuss the conprom se
alternative with the taxpayer and, when necessary,
assist in preparing the required forns. The taxpayer
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will be responsible for initiating the first specific
proposal for conprom se.

The success of the offer in conprom se programw || be
assured only if taxpayers nmake adequate conproni se
proposal s consistent with their ability to pay and the
Servi ce makes pronpt and reasonabl e deci sions. Taxpay-
ers are expected to provide reasonabl e docunentation to
verify their ability to pay. The ultimate goal is a
conprom se which is in the best interest of both the

t axpayer and the governnment. Acceptance of an adequate
offer will also result in creating for the taxpayer an
expectation of a fresh start toward conpliance with al
future filing and paynent requirenents.

(2) Ofers wll not be accepted if it is believed
that the liability can be paid in full as a |unp sum or
t hrough install nent paynments extending through the
remai ning statutory period for collection (CSED)
unl ess special circunstances exist. See |RM5. 14,

I nstal | mrent Agreenents.

(3) Absent special circunstances, a Doubt as to
Collectibility (DATC) offer anobunt nust equal or exceed
a taxpayers [sic] reasonable collection potential (RCP)
in order to be considered for acceptance. The excep-
tion is that if special circunstances!'® exist as de

The special circunstances referred to in part 5.8.1.1.3 of
the |RM and sec. 4.02(2) of Revenue Procedure 2003-71 (discussed
bel ow) are

(1) circunstances denonstrating that the taxpayer would
suffer econom c hardship if the RS were to col |l ect
from hi man amount equal to the reasonable collection
potential of the case or (2) if no denonstration of
such suffering can be nmade, circunstances justifying
acceptance of an anount | ess than the reasonabl e col -
| ection potential of the case based on public policy or
equity considerations. IRMpt. 5.8.4.3.4 (Sept. 1
2005) (Effective Tax Adm nistration and Doubt as to
Collectibility with Special G rcunstances). To denon-
strate that conpelling public policy or equity consid-
erations justify a conprom se, the taxpayer nust be
able to denonstrate that, due to exceptional circum
stances, collection of the full liability would under-
(conti nued. ..
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fined in IRM5.8.4.3, Effective Tax Adm ni stration and
Doubt as to Collectibility with Special G rcunstance,
or IRM5.8.11, Effective Tax Adm nistration, the offer
may be accepted on the basis of hardship or Effective
Tax Adm ni stration (ETA).

Section 4.02(2) of Revenue Procedure 2003-71 provides in
pertinent part:

An offer to conprom se based on doubt as to col -
lectibility generally will be considered acceptable if
it is unlikely that the tax can be collected in ful
and the offer reasonably reflects the anmount the Ser-
vice could collect through other neans, including

adm nistrative and judicial collection renedies. See
Policy Statenent P-5-100. This anount is the reason-
able collection potential of a case. In determning
the reasonabl e col |l ection potential of a case, the
Service will take into account the taxpayer's reason-
abl e basic living expenses. In sone cases, the Service
may accept an offer of less than the total reasonable
collection potential of a case if there are special

ci rcunst ances.

On the record before us, we find that the settlenent officer
followed all of the guidelines that respondent has prescribed to
determ ne whet her an offer-in-conprom se is adequate and shoul d
be accepted to resolve a dispute. 1In the settlenent officer’s
March 1, 2005 letter, the settlenment officer suggested to peti-
tioner the possibility of an offer-in-conprom se and outlined the

filing and paynment requirenents that petitioner would be required

10, .. conti nued)

m ne public confidence that the tax | aws are being
admnistered in a fair and equitable manner. Sec.
301.7122-1(b)(3)(ii), Proced. & Adm n. Regs.

Mur phy v. Conm ssioner, 125 T.C 301, 309 (2005), affd. 469 F.3d
27 (1st Gr. 2006); see also IRM5.8.11 (Effective Tax Adm ni s-
tration).
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to meet before that or any other collection alternative could be
considered. During the May 3, 2005 conference, the settlenent
officer and petitioner’s authorized representative di scussed
collection alternatives, including the possibility of an offer-
I n-conprom se.

Upon receiving petitioner’s June 28, 2005 offer-in-conpro-
m se, the settlenent officer forwarded it to an offer exam ner
for investigation. The settlenment officer gave petitioner the
opportunity to respond to the recommendati on of the offer exam
iner and reviewed petitioner’s response to that recomendati on.
Wil e petitioner advanced certain contentions in petitioner’s
March 29, 2006 letter,! petitioner did not provide any docunents
or other information corroborating those contentions. The
settlenment officer concluded that petitioner’s June 28, 2005
of fer-in-conprom se of $10, 000 should be rejected because peti -
tioner had denonstrated ability to pay in full fromhis equity in
assets his Federal tax liabilities totaling between $32,449 and

$48, 183. 10. 2 See supra note 7.

11As di scussed above, the contentions that petitioner ad-
vanced in petitioner’s March 29, 2006 letter were that peti-
tioner’s brother paid for the real properties and that peti-
tioner’s inventory was “very dated”.

12As di scussed above, petitioner offered $10,000 to conpro-
m se not only petitioner’s unpaid 2001 inconme tax liability and
petitioner’s unpaid 2002 inconme tax liability but also certain
ot her outstanding Federal tax liabilities. See supra note 6 and
acconpanyi ng text and note 7.
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Based upon our exam nation of the entire record before us,
we find that respondent did not abuse respondent’s discretion in
maki ng the determnations in the notice of determnation with
respect to petitioner’s unpaid 2001 incone tax liability and
petitioner’s unpaid 2002 incone tax liability. On that record,
we sustain those determ nations.

We have considered all of the contentions and argunments of
petitioner that are not discussed herein, and we find themto be
W thout nmerit, irrelevant, and/or noot.

On the record before us, we shall grant respondent’s notion.

To reflect the foregoing,

An order granting respondent’s

noti on and deci sion for respondent

will be entered.




